INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

Robert Anthony Brown,
Plaintiff,

V. Case No. 02-2586-JWL

Anthony J. Principi, Secretary,
Department of Veterans Affairs,

Defendant.

ORDER NUNC PRO TUNC

On July 14, 2004, the court issued an order granting defendant's motion for summary
judgment and dismissng plantiff’s complaint in its entirety. The court hereby attaches to this
order an amended memorandum and order that smply corrects certain typographica errors

gppearing on page 10 of the order filed on July 14, 2004.

IT ISSO ORDERED this 16" day of August, 2004.

g John W. Lungstrum
John W. Lungstrum
United States Didtrict Judge




INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

Robert Anthony Brown,
Plaintiff,
V. Case No. 02-2586-JWL

Anthony J. Principi, Secretary,
Department of Veterans Affairs,

Defendant.

MEMORANDUM & ORDER

Rantiff filed suit againg defendant under Title VII of the Civil Rights Act of 1964, 42
U.S.C. 8 2000e et seg., and the Rehabilitation Act of 1973, 29 U.S.C. § 701 et seq., aleging
discrimination on the bass of his disability and retdiatory discharge. Plaintiff dso asserts that
he was subjected to a hodile work environment on the bass of his disability and in retdiation for
engaging in protected activity. This matter is presently before the court on defendant’s motion for
summary judgment (doc. #53). As set forth in more detail below, defendant’s motion is granted

and plaintiff’ s complaint is dismissed in its entirety.

Facts

The court’s recitation of the facts is somewhat hindered by the nature of defendant’'s
motion and plantiff's pro se response thereto. In large part, defendant seeks summary judgment
on the grounds that plantff's falure to respond in any fashion to defendant’s requests for

admissons deems each request admitted and that such admissons are 4aufficient to entitle




defendant to summary judgment! Thus, defendant’s motion contains only the briefest recitation
of the facts concerning plantiff's employment with defendat and the termination of his
employment.  Moreover, in response to defendant's motion, plaintiff has made only cursory
dlegations and has incduded very litle additiond detal concerning his dams.  Mindful that
plantiff is proceeding pro se, the court has diligently reviewed plantiff’'s briefs, the exhibits
submitted by plantiff and the entire summay judgment record to determine whether genuine
issues of materid fact exist. After a careful review of the record, the court finds that it must deem
admitted dl of defendant’'s facts for purposes of andyzing defendant’s motion for summary
judgment, as the court can find no evidence in the record controverting those facts.

Fantiff Robert Brown was employed as a temporary file clerk in the records department
a the Veterans Administration Medicd Center a Leavenworth, Kansas. David Wischropp was
plantiff’'s immediate supervisor in the records department. For some period of his employment,

plantff reported to the Release of Information section of the records department to receive

The court agrees that each of the requests is deemed admitted and Magistrate Judge
Waxse recognized as much in the November 24, 2003 motion hearing he conducted in this
case. Defendant served his requests for admissons on plaintiff on September 30, 2003.
Plaintiff never objected to the requests and never responded to the requests in any manner.
Pursuant to Federa Rule of Civil Procedure 36(a), each of those requests is deemed admitted.
See Kansas City Cable Partnersv. Espy, 250 F. Supp. 2d 1296, 1299 (D. Kan. 2003); see
also Ogden v. San Juan County, 32 F.3d 452, 455 (10th Cir. 1994) (aparty’s pro se status
does not excuse the obligation to comply with the fundamenta requirements of the Federd
Rules of Civil Procedure). While those admissions do entitle defendant to summary judgment
on plaintiff’s dams, the court notes that, regardiess of the admissons, summary judgment
would nonethel ess be appropriate on plaintiff’s disability harassment, retdiatory harassment
and retdiatory discharge claims as explained in this order.




additional traning. During this time, plaintiff worked under the supervison of Anita Wilson, the
clerk in the Release of Information section, who was assigned to train plaintiff.

Although plaintiff intidly performed his duties in an acceptable manner, Mr. Wischropp
eventudly became aware that plantiff's behavior in the workplace was having a negative affect on
the morde of other employees in the records depatment. Mr. Wischropp conducted an
invedigation and concluded that plantiff was engaging in unacceptable conduct in the workplace,
including referring to his coworkers in highly derogatory terms? Mr. Wischropp also concluded
that plantiff's behavior irritated and demordized other employees in the department and he was
concerned that these other employees, because of plantff’'s behavior, would leave the VA, seek
transfers to other departments within the VA, or file a grievance. According to defendant, Mr.
Wischropp terminated plantiff’s employment because the employees that were disturbed by
plantiff's behavior were more vauadle to the department than plantiff in that the other employees
had more knowledge of and experience with the VA medical records and the department.

Additiond factswill be provided asthey rdate to plaintiff’s particular dams.

. Summary Judgment Standard
Summary judgment is appropriate if the moving party demonsirates that there is “no genuine
iIsSue as to any maerid fact” and that it is “entitled to a judgment as a matter of law.” Fed. R. Civ.

P. 56(c). In applying this standard, the court views the evidence and al reasonable inferences

2By failing to respond to defendant’ s requests for admissions, plaintiff has admitted that
he referred to his coworkers using the term “hitch” and the phrase “lazy-ass mother fucker.”
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therefrom in the ligt most favorable to the nonmoving paty. Spaulding v. United Transp.
Union, 279 F3d 901, 904 (10th Cir. 2002). A fact is “materid” if, under the applicable
subgtantive law, it is “essentid to the proper dispostion of the cam.” Wright ex rel. Trust Co.
of Kansas v. Abbott Laboratories, Inc., 259 F.3d 1226, 1231-32 (10th Cir. 2001) (citing Adler
v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)). An issue of fact is “genuing’ if
“there is aufficent evidence on each sSde so that a rational trier of fact could resolve the issue
either way.” Adler, 144 F.3d at 670 (cting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986)).

The moving party bears the initid burden of demondrating an absence of a genuine issue
of material fact and entitlement to judgment as a matter of law. Spaulding, 279 F.3d at 904 (citing
Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986)). In attempting to meet that standard, a
movant that does not bear the ultimate burden of persuasion at trial need not negate the other
party's clam; rather, the movant need smply point out to the court a lack of evidence for the other
party on an essentid dement of that party’s clam. Adams v. American Guarantee & Liability
Ins. Co., 233 F.3d 1242, 1246 (10th Cir. 2000) (citing Adler, 144 F.3d at 671).

Once the movant has met this initid burden, the burden shifts to the nonmoving party to “set
forth specific facts showing that there is a genuine issue for trid.” Spaulding, 279 F.3d at 904
(citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)); Anderson,
477 U.S. a 256; Celotex, 477 U.S. a 324. The nonmoving paty may not Smply rest upon its
pleadings to stidfy its burden. Anderson, 477 U.S. a 256; accord Eck v. Parke, Davis & Co., 256

F.3d 1013, 1017 (10th Cir. 2001). Reather, the nonmoving party must “set forth specific facts that
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would be admissble in evidence in the event of trid from which a rationd trier of fact could find
for the nonmovant.” Mitchell v. City of Moore, Oklahoma, 218 F.3d 1190, 1197-98 (10th Cir.
2000) (quoting Adler, 144 F.3d a 671). To accomplish this, the facts “must be identified by
reference to an dfidavit, a depostion transcript, or a specific exhibits incorporated therein.”
Adams, 233 F.3d at 1246.

Hndly, the court notes that summary judgment is not a “disfavored procedural shortcut;”
rather, it is an important procedure “designed to secure the just, speedy and in-expensive
determination of every action.” Celotex, 477 U.S. at 327 (quoting Fed. R. Civ. P. 1); see also
Kaster v. Safeco Ins. Co. of Am., 2003 WL 22854633, a *2 (10th Cir. Dec. 3, 2003) (affirming
the didrict court's grant of summary judgment in favor of defendant in an ADEA case where the
plantiff had faled to present evidence sufficient for a reasonable jury to conclude that Safeco’s
employment decisons were age-related); Young v. White 2003 WL 21940941, a *1-2 (10th Cir.
Aug. 14, 2003) (dfirming digtrict court’s grant of summary judgment in favor of defendant in race

discrimination and retdiation context).

Disability Discrimination

Fantiff contends that defendant discriminated against hm on the bass of his disaility,
bipolar disorder. While plaintiff makes clear in his response to defendant’'s motion that he is not
asserting that his discharge was based on his disability (.e., he is assarting that his discharge was
based on his protected activity), it is not clear what actions plantff does assert were based on his

dissbility. Indeed, asde from his termination (again, which he expresdy dates is not the bass for
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his disadlity cdam), the record does not reved that plantiff was subjected to any adverse
employment actions.

In any event, regardless of the nature of his cdam, plantiff’s admisson (via his falure to
respond to defendant’s requests for admissons) that his bipolar disorder is not a disability within
the meaning of the Rehabilitation Act is faid to this clam. See WelIs v. Shalala, 228 F.3d 1137,
1144 (10th Cir. 2000) (to edtablish a prima fade case of disability discrimination under the
Rehabilitation Act, a plantff must show that he or she is disabled within the meaning of the Act).
Smilaly, by faling to respond to defendant’'s requests for admissons, plaintiff has admitted that
he has no evidence that any decisonmakers had knowledge of his disability. This too, is fatd to
plantff's dam. See Whitney v. Board of Educ. of Grand County, 292 F.3d 1280, 1285 (10th
Cir. 2002) (affirming summary judgmert on ADA clam where it was uncontroverted that
decisonmaker did not know about employee's disability at time of suspension decison). Findly,
to the extert plantiff is attempting to assert a falure-to-accommodate clam (and it is not a all
clear that he is), summary judgment is appropriate for the additiond reason tha he has admitted
(agan, by faling to respond to defendant's requests for admisson) that no reasonable
accommodation existed that would have enabled him to perform the essential functions of his job.
See Bartee v. Michelin North America, Inc,, _ F.3d ___, 2004 WL 1447976, a *3 n.4 (10th
Cir. June 29, 2004) (to edtablish a prima fade case of disability discriminaion in falure-to-
accommodate context, plantiff must show that he or she can peform the essentid functions of
the job with or without reasonable accommodeation).

For dl of the foregoing reasons, summary judgment in favor of defendant is appropriate




on plantiff’s disability discrimination claim.

Disability Harassment

In the pretrial order, plantff asserts that he was subjected to a hogile work environment
because of his disability. Assuming, without deciding, that such a clam is cognizable under the
Rehabilitation Act, summary judgment in favor of defendant is warranted on this dam. See Steele
v. Thiokol Corp., 241 F.3d 1248, 1252 (10th Cir. 2001) (assuming for the sake of argument that
hogile work environment clam is cognizable under the ADA). As an initid matter, plantiff, by
faling to respond to defendant’s request for admissons, has admitted that he is not disabled within
the meaning of the Rehabilitation Act. Thus plantiff cannot edablish a cam of disability
harassment under the Rehabilitation Act. See id. a 1253 (plantiff must have a “dissbility” within
the meaning of the ADA in order to bring a hostile work environment cdlaim under the ADA) 2

Moreover, to survive summary judgment, plantff mugst show “that a rationa jury could find
that the workplace is permeated with discriminatory intimidation, ridicule, and insult, that is
auffidently severe or pervasive to dter the conditions of the victim's employment and creaste an
abusve working environment.” Anthony v. City of Clinton, 1999 WL 390927, at *3 (10th Cir.
June 15, 1999) (discussng dements of an ADA disability harassment clam) (quoting Penry v.

Federal Home Loan Bank, 155 F.3d 1257, 1261 (10th Cir. 1998) (discussing elements of a Title

3Because the Rehabilitation Act incorporates the standards from the Americans with
Disabilities Act of 1990, see 29 U.S.C. § 791(g), decisons under both Acts apply
interchangeably to the court’sanayss. See Woodman v. Runyon, 132 F.3d 1330, 1339 n.8
(10th Cir. 1997).




VIl sexud harassment dam based on a hostile work environment theory)). Haintiff has faled to
meet this standard. The record is devoid of any evidence that a jury could construe as disability-
based durs or ridicule. See id. a *4 (cting Trujillo v. University of Colorado, 157 F.3d 1211,
1214 (10th Cir. 1998) (affirming summary judgment for employer on Title VII hogile work
environment dam where plantff presented no evidence of racid comments or ridicule)).
Smilarly, the record is devoid of any physicdly threatening or humiliating incidents. Seeiid.

Indeed, plaintiff has identified only one specific example of what he describes as disability-
based harassment-he was required to “present written judtification for seeing [his] psychologist.”
Along these same lines plantff has submitted the testimony of a coworker who testified that
management would “question [plaintiff’s] doctors gppointments’ and would “give [plaintiff] a hard
timeg’ aout seeing a psychiarist.  Such conduct, however, is smply not severe or pervasve
enough to amount to a hogtile work environment. There is no evidence in the record concerning
how often plantiff's supervisors gave him a “hard time’ about seeing a psychiatrist or what the
nature and extent of that “hard time” was. Moreover, the mere fact that management required a
written note verifying that he was leaving work for a doctor’s appointment does not, without more,
evidence disability-based harassment.

In sum, there is amply no evidence in the record remotely demonstrating that plaintiff was
subjected to a workplace  permeated with discriminatory intimidation, ridicule, and insult
auffidently severe or pevesve to dter the conditions of plantiff's employment.  Summary

judgment in favor of defendant is gppropriate on thisclam.




Retaliatory Discharge

According to plantiff, defendant terminated his employment in retdiation for plantiff's
engaging in protected activity.  Defendant contends that summary judgment in his favor is
warranted as plantff has no evidence that defendant’s proffered reasons for terminating plaintiff’s
employment are pretextud. The court agrees? As plantiff has no direct evidence of retdiation,
his dam is andyzed usng the basc dlocation of burdens set forth in McDonnell Douglas Corp.
v. Green, 411 U.S. 792 (1973). See Wells v. Colorado Dept. of Transp., 325 F.3d 1205, 1212
(20th Cir. 2003). Under the McDonnell Douglas framework, plantff has the initid burden of
edablishing a prima fade case of rediation, which requires hm to show that he engaged in
protected oppodtion to discrimingtion; he suffered an adverse employment action; and there is
a causa connection between the protected activity and the adverse employment action. See id.
If he edablishes a prima facie case, the burden shifts to defendant to articulate a legitimate,
nonretdiatory reason for the adverse employment decison. See id. If defendant offers a
legitimate, nonretdiatory reason for its actions, the burden reverts to plantiff to show that

defendant’ s proffered reason was a pretext for retaliation. Seeid.

“By failing to respond to defendant’ s requests for admissions, plaintiff has admitted that
personnd a the Veterans Administration Medica Center, at the time of plaintiff’s termination,
had no knowledge that plaintiff had engaged in protected activity. For this reason, too,
summary judgment would be gppropriate on this cdaim as wdl as plaintiff’ s retdiatory
harassment dam. See Kendrick v. Penske Transp. Servs., Inc., 220 F.3d 1220, 1235 (10th
Cir. 2000) (affirming dismissal of retdiaion daim on summary judgment where plaintiff
presented no evidence that decisonmaker knew of plaintiff’s protected activity at time
discharge decison was made); Sanchez v. Denver Public Schools, 164 F.3d 527, 534 (10th
Cir. 1998) (same).




Asuming, without deciding, that plantff has established a prima facie case of retaliation,
the burden dhifts to defendant to articulate a legitimate, nonretaliatory reason for his decison.
See English v. Colorado Dep't of Corrections, 248 F.3d 1002, 1008 (10th Cir. 2001) (cting
McDonnell Douglas, 411 U.S. a 802). According to defendants, David Wischropp terminated
plantiff's employment based on his concluson tha plantiff’s conduct in the workplace-including
referring to his coworkers in highly derogatory terms-was detrimental to the work environment
and his concern that other, more vauable employees in the department would leave the department
in ligt of plantiff's conduct. Defendant has satified his “exceedingly light” burden to provide
nonretdiatory reasons for his decison. See Goodwin v. General Motors Corp., 275 F.3d 1005,
1013 (10th Cir. 2002).

Fantff, then, may ress summay judgment only by presenting evidence that defendant’s
reesons are pretextud (i.e., unworthy of beief) or by otherwise introducing evidence of a
retdiatory motive. See Danville v. Regional Lab Corp., 292 F.3d 1246, 1250 (10th Cir. 2002)
(ating Sone v. Autoliv ASP, Inc., 210 F.3d 1132, 1137 (10th Cir. 2000)). Pretext “can be shown
by such weaknesses, implaushilities inconastencies, incoherencies, or contradictions in the
employer’s proffered legitimate reasons for its action that a reasonable factfinder could rationdly
find them unworthy of credence and hence infer that the employer did not act for the asserted
non-discriminatory reasons.” 1d. (quoting Morgan v. Hilti, Inc., 108 F.3d 1319, 1323 (10th Cir.
1997)). When assessng whether plaintiff has made an appropriate showing of pretext, the court
congders the evidence as a whole. Id. (citation omitted). As explained below, the court concludes

that plantff has faled to saidfy his burden. Summary judgment in favor of defendant, then, is
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granted with respect to plantiff’ sretaiatory discharge clam.

In an effort to show that defendant’'s proffered reasons for plantiff's discharge are
pretextud, plantff fird argues that the employees tha Mr. Wischropp was concerned about
leaving the department did, in fact, leave the depatment in any event after plantiff’'s termination.
While plantiff's evidence might show that Mr. Wischropp's belief was unfounded (because the
employees were going to leave anyway), it fals to address the redevant inquiry—whether Mr.
Wischropp honestly believed that the employees might leave the depatment because of plantiff
and acted in good fath upon that bdief in teminging plantff's employment.  Fantff next
argues that he had good interpersond skills  While the evidence suggests that plaintiff indeed had
good interpersond skills at the beginning of his employment in the records depatment and that
he has demondrated such sills in subsequent employment, this evidence does not suggest that
plantiff possessed these <kills (or, more importantly, that he utilized such skills) during the time
rdevant to this lawsuit. He does not dispute that he referred to his coworkers using the term
“bitch” and the phrase “lazy-ass mother fucker.” In short, however great plaintiff's interpersona
skills might be, the uncontroverted facts demondrate that plantiff was not utilizing those ills
at the time Mr. Wischropp terminated his employment.

Findly, plantiff appears to suggest that defendant’'s proffered reasons are unworthy of
belief because Anita Wilson threatened a supervisor and was otherwise insubordinate and yet her

employment was not terminated. While a plantiff may edablish pretext by showing that the

SEven aside from the requests for admissions, plaintiff does not disputein his brief that
he referred to his coworkersin such a manner.
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defendant treated plantiff differently from a amilaly gStuated employee who violaed the same
work rule or work rules of comparable seriousness, see Watts v. City of Norman, 270 F.3d 1288,
1293 (10th Cir. 2001), plantiff's evidence is insufficient to permit any andyds of the smilaly
dtuated issue. There is no indication that plantiff and Ms Wilson were subject to the same
standards of performance and discipline. See Aramburu v. Boeing Co., 112 F.3d 1398, 1404
(20th Cir. 1997) (“Smilaly Stuated employees are those who deal with the same supervisor and
are subject to the same standard governing performance evduation and discipline”). There is no
explanation or any detall whatsoever about the nature of Ms Wilson's conduct or the
circumgtances surrounding the incident. There is no evidence whether Ms. Wilson's conduct
occurred on one isolated occason or whether, like plaintiff’s conduct, it was a pattern of conduct
over a period of time. Without such evidence, the court smply cannot conclude that plaintiff and
Ms. Wilson are dmilarly dtuated such that a reasonable jury might conclude that defendant’s
proffered reasons are pretextual .

As plantff has faled to meet his burden of edtablishing pretext, summary judgment is

granted in favor of defendant on thisclam.

Retaliatory Harassment

Hndly, plantff dleges that he was subjected to a pattern of retdiatory harassment after
he engaged in protected ectivity. Specificdly, plantiff dleges that he was forced to work under
“the supervison of an employee that management acknowledged had a hogdtile attitude toward

[plantiff];” that he was placed in the Release of Information section for additiond training; and
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that management assigned the duties of the GS4 file clerk to plaintiff (who was a GS-3 file clerk)
even though the GS-4 file clerk was a work on a daly basis. The record, however, does not reflect
the nature of the additional duties plaintiff was required to perform and does not reflect whether
plantff had any difficulty perfforming these additional duties. Moreover, the record is dlent as
to awy specific treetment that plantff received from the employee with the “hodile attitude’

toward hm (presumably Anita Wilson, though plantiff never identifies the employee by name).

Defendant moves for summary judgment on this dam on the grounds that these incidents,
taken together, do not rise to the leve of an adverse employment action. The court agrees. In fact,
the Tenth Circuit has repeatedly rejected harassment clams based on facts that are much more
egregious than those set forth by plantiff here. For example, in Amro v. Boeing Co., 232 F.3d 790
(10th Cir. 2000), the Circuit rejected a retdiation dam based on a supervisor's dleged retdiatory
harassment of the plantiff because the plantiff falled to demondrate that his supervisor's conduct
amounted to an adverse employment action. See id. at 799. In that case, the plaintiff aleged that
his supervisor, after atending a meeting in which the plantiff advised his supervisor tha he
thought he was discriminating againgt him, caled him a “fucking foreigner;” placed his hands
aound the plantiffs neck and patted him down, apparently to ascertain whether the plainiff had
a tape recorder; threw drawing papers a the plaintiff, causng a paper cut on plaintiff's neck;
demanded to search through a folder that the plantiff was carying, and, on two other occasions,
spoke unpleasantly to the plaintiff. See id. a 795. According to the Circuit, the “unpleasant and

vulgar” encounters that the plantiff had with his supervisor were smply not “sufficiently negative
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and pervasive to create an adverse employment action.” Seeid. at 798.

Smilaly, in Heno v. Sprint/United Management Co., 208 F.3d 847 (10th Cir. 2000), the
Circuit rejected the plantff's “retdiatory harassment” cdam where the plantiff faled to
demondtrate that her supervisor's conduct amounted to an adverse employment action. See id. at
857-58. There, the plaintiff showed that her desk was moved to a different location; her telephone
cdls were monitored; her supervisor and coworkers acted in a “chilly” manner towards her, which
made her fed isolated; the human resources depatment refused to further investigate her
complaint once they found out she filed an EEOC complaint; and her supervisor suggested that she
might wish to transfer to another department because her depatment was shifting to a commission
format in which the plaintiff had previoudy sruggled. See id. at 857. Affirming the digtrict
court’s grant of summary judgment, the Circuit Stated:

These facts do not rise to the levd of an adverse employment action.

“Retdiatory conduct other than discharge or refusd to hire is . . . proscribed by

Title VII only if it dters the employees ‘compensation, terms, conditions, or

privileges of employment; or ‘adversdly affect[s] his [or her] satus as an

employee’” Ms. Heno was working in the same job, for the same pay, with the

same benefits. Moving her desk, monitoring her cdls, being “chilly” towards her,

and suggesting that she migt do better in a different department smply did not

affect Ms. Heno's employment status.
Seeid. (dterationsin origind) (citation omitted).

In Sanchez v. Denver Public Schools, 164 F.3d 527 (10th Cir. 1998), the Circuit again
dfirmed the didrict court's grant of summary judgment to the defendant on the plaintiff's

“retdiatory harassment” dam where the plaintiff faled to demondrate that her supervisor's

conduct amounted to an adverse employment action. See id. a 533. The plantff in Sanchez
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dleged that her supervisor, in rediation for plantiff's filing an EEOC complant, made severa
ageist remarks; required her (but no one ese) to bring a doctor's note when she was sick;
threatened to write her up for insubordination; and threatened to put her on a plan for improvement.
Seeid. Andyzing these dlegations, the Circuit Stated:

This conduct dmply does not rise to the levd of a maeidly adverse
employment action suffident to satify the second prong of the prima facie case
Courts conddering the issue have hdd that “‘unsubgstantiated oral reprimands and
‘unnecessary derogatory comments” such as those aleged here are not included
within the definition of adverse action absent evidence that they had some impact
on the employee’ s employment status.

It follows that “not everything that makes an employee unhappy”
qudifies as retdiation, for “otherwise, minor and even trivid employment actions

that ‘an irritable, chip-on-the-shoulder employee did not like would form the bass

of adiscrimination suit.””

Seeid. (citations and quotations omitted).

Unlike the factua contexts of Amro, Heno and Sanchez, here there is no evidence (only
conclusory alegations) that anyone was unpleasant or vulgar to plantiff. There is no evidence that
anyone made demeaning or derogatory comments to plantiff or about plantiff. The record is
devoid of any evidence concerning any pecific conduct that Ms. Wilson or any other employee
engaged in concerning plantff. Simply put, plantiff has faled to demondrate that Ms. Wilson's
conduct or any other person’s conduct atered his employment in any way. In the absence of such
evidence, the court cannot conclude that plantiff was subjected to conduct that was severe or
pervasve enough to conditute an adverse employment action. Thus, because plantiff has faled

to present suffident evidence from which a reasonable jury could conclude that he suffered an

adverse employment action, summary judgment in favor of defendant is gppropriate.
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IT IS THEREFORE ORDERED BY THE COURT THAT defendant's motion for

summary judgment (doc. #53) is granted. Plaintiff’s complaint isdismissed in its entirety.

IT ISSO ORDERED.

Dated this 16" day of August, 2004, at K ansas City, Kansas.

g John W. Lungstrum
John W. Lungstrum
United States Didtrict Judge
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